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NOK AIR REHABILITATION PROCEEDINGS
UPDATES FOR CREDITORS AND LESSORS
As the global travel industry continues to grapple with the effects of COVID-19, many companies are now
beginning to seek protections under various insolvency regimes. On 30 July 2020, Nok Airlines Public Company
Limited (“NOK”) filed a petition for business rehabilitation under the Bankruptcy Act at the Central Bankruptcy
Court of Thailand (the “Court”) and the Court accepted such petition on the same day under case number ForFor.
21/2563 with a debt amount of THB 26,522,203,418. NOK has nominated the following as its rehabilitation
planners:
1.
2.
3.
4.
5.
6.
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It should be noted that whilst rehabilitation proceedings have not yet commenced, the automatic stay under the
Bankruptcy Act is now in place. The Court has scheduled a hearing on 27 October 2020 at 9.00 am to determine
whether the rehabilitation proceedings should commence. The Court will need to consider NOK’s ongoing
business prospects and ensure the outcome of the rehabilitation proceedings do not leave creditors in a worse
position vis a vis liquidation.
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Under the automatic stay:

•
•
•
•
•

any pending action or lawsuit against NOK will be suspended and no new action or lawsuit against NOK
can commence;
the repayment or incurrence of any debt by NOK will be restricted;
secured creditors will be unable to enforce their security outside the rehabilitation proceedings, unless
permitted by the Court;
judgement creditors will be unable to enforce on any of NOK’s assets 1; and
owners of the assets which are material to NOK’s operations under any lease or hire purchase agreement,
sale purchase agreement or other agreement with a condition to the transfer of ownership of such asset
will be unable to repossess such assets (subject to limited exceptions).

The next procedural steps for the Court will be to consider the selection of the planner by NOK and determine if
the debtor is, in fact, insolvent as defined under the Bankruptcy Act. Once such hearings are concluded, the
Court will determine whether to (i) commence rehabilitation proceedings with NOK’s proposed planners, (ii)
schedule a separate set of creditors meetings to determine the identity of the planner or (iii) dismiss the petition.
Next steps for lessors and creditors
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Notwithstanding the implementation of the automatic stay, lessors should consult with counsel and consider
steps to protect their rights under their leases or mitigate risks associated with the rehabilitation proceedings.
Such steps may include (but are not limited to) the following:

1

Provided however that, if any asset seized is perishable or if sustained, the maintenance expenses for such asset may exceed the value of the asset itself, the executing officer
may sell the asset through auction or by other reasonable means and withhold proceeds from such sale instead.

•

Issuing a Default Notice/ Grounding Notice
The submission of the rehabilitation petition would have likely triggered an Event of Default under NOK’s leases. Lessors should consider
serving a default notice and a reservation of rights letter addressing an event of default under the relevant lease. Such notice should
confirm any unpaid amount and reserve its rights to further claim all costs and expenses under the lease. Whilst the legal enforceability
of the grounding notice may be questionable, such notice may serve to signal to NOK that it should not continue to operate the aircraft as
usual and that prompt engagement with the lessors to discuss next steps is critical.

•

Applying Security Deposits
Subject to the terms and conditions under the lease, lessors may consider applying their Security Deposit against any overdue and unpaid
rent by NOK to secure their rent receivable.

•

Engage with NOK to discuss action plans
Lessors should commence discussions with NOK on the proposed rehabilitation plan. Whilst it remains unclear how air travel will resume
during this time, it will be important for lessors to understand NOK’s commercial intent, near term business plans, liquidity proposals and
determine whether this aligns with lessors’ commercial interests at this time. It is possible that NOK may request an initial deferral of
rent payment, and lessors should carefully consider the implications of such a deferral, particularly in light of their repossession rights
under the Bankruptcy Act.

•

Object to the petition
Lessors are entitled to file an objection against the rehabilitation petition on the basis that the criteria for rehabilitation have not been
satisfied or the proposed planners are not qualified. If any creditor wishes to object to the rehabilitation petition, the ob jection must be
filed with the Court not less than three (3) days before the date of the hearing, i.e., 23 October 2020. We would advise discussing this with
counsel depending on the commercial approach to be sought.

Do lessors need to submit their debt claims now?
At this juncture, the debt claim application process has not yet commenced, but certain preliminary steps should be taken by lessors
straightaway and expedited. Lessors should prepare powers of attorney appointing counsel to act (or attend) on their behalf in Court at the
October hearing. Care should be taken to initiate this process as soon as possible as there will be notarization and legalization requirements
which could delay the process. At this time, we would advise compiling supporting documentation to be submitted as part of lessors’ debt
claim and preparing a power of attorney authorizing counsel to undertake the proceedings on the lessors’ behalf.
Will the rehabilitation proceedings for NOK be the same as those for Thai Airways?
Yes and no. The Bankruptcy Act requires a statutory process for the rehabilitation, and NOK will be subject to this process just as Thai Airways
will be. However, we believe there will be certain unique dynamics with respect to NOK. First, it appears NOK’s largest creditors are its own
shareholders, in particular, the Jurangkool family. Under the Bankruptcy Act, large creditors carry an inordinate amount of influence over the
voting and outcome of the Plan, and in NOK’s case, it appears the controlling family will play a role as both planner as well as its largest
creditor. This is not the case in Thai Airways where there is a disparate group of creditors as well a significant amount of Thai government
involvement. NOK is a private company controlled primarily by a large family interest. It is therefore unclear if the interests of the remaining
creditor group and the planner will be aligned. Creditors and lessors will need to carefully consider appropriate steps in light of this dynamic.
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